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Nourish Scotland is a food justice NGO advocating for a fairer, healthier and more sustainable food system. Our work cuts across poverty, health, land-use, environment, climate change, rural economy, and worker rights. 

We welcome this opportunity to respond to the Scottish Government’s consultation on the introduction of a Socio-Economic Duty and see this as a vital opportunity to further the progression of socio-economic human rights in Scotland. As Scotland’s leading civil society authority on the realisation of the right to food we will focus here specifically on the impact a duty may have on food rights and responsibilities. 

Background 

The right to food encompasses, but is not limited to the financial accessibility of food; it is both an individual right to be able to eat well and a collective right to a sustainable food system. This includes access to food that meets dietary need, is free from toxic chemicals, and is culturally appropriate. It also includes access to land, resources and infrastructure to make a living from food production, and the overall sustainability of the food system – as well as its impact outside of Scotland’s borders. 
We know that socio-economic disadvantaged communities are more likely to have their food rights marginalised: whether it’s not having enough money to buy food, not living in proximity to shops that sell fresh fruit or vegetables, not having access to land or other resources to produce food, or working in insecure or low paid jobs in the food sector. We know too that environmental and climate risks associated with our food system are disproportionately concentrated in areas of socio-economic disadvantage. 

Scotland has a responsibility to protect and progress socio-economic rights, including the right to food, within devolved competencies as a member state of the UK Government which ratified the International Covenant on Economic, Social and Cultural Rights in 1976. Scotland also has an enhanced human rights duty outlined in the Scotland Act 1998. 
In addition to this current proposal for the introduction of a socio-economic duty, and the various duties already adopted by the Scottish Government, including through the Children and Young People’s (Scotland) Act 2014 and Community Empowerment (Scotland) Act 2015, the Scottish Government should consider the full incorporation of Economic Social and Cultural Rights in to Scots Law to provide a comprehensive framework for the fulfilment of socio-economic rights.
Nonetheless, an important principle in the progression of socio-economic rights is the requirement to take steps to realise rights to the maximum of available resources.
 By requiring consideration of the impact resource allocation has on inequality, the socio-economic duty will be an important step in the direction of further progressing socio-economic rights.
Q1 – Definitions 

Definition of socio-economic disadvantage and inequalities of outcome

It is important to recognise that challenges with food can both be a socio-economic disadvantage and an outcome of inequality. For example: not living in proximity to affordable healthy food cuts across disadvantaged places and communities of interest, and has unique diet-related health consequences. At the same time, food is transformational: access to healthy food in a dignified setting, including through access to land to produce food, can contribute to better dietary health, tackle social isolation, and foster greater community cohesion. 

For this reason, the multi-faceted nature of food and disadvantage needs to be embedded throughout the process of defining and reducing socio-economic disadvantage and inequalities of outcome. The development of a toolkit to complement the definitions given in Section 1 and support the exploration of the complex nature of disadvantage, inequality and socio-economic rights will be essential to informing how public authorities execute their duty.
Definition of strategic nature and due regard

A tougher duty than due regard is needed in order to make progress on reducing socio-economic disadvantage. Eventually this duty should be progressed from only applying to strategic decisions to also applying in some way to service delivery. Through the duty it should be possible to develop a culture where reducing inequalities is seen as a priority and anyone working in the public sector knows it is their objective.
Q2 – Public Authorities
We agree that the public authorities listed in Section 2 should be bound by the duty. 

However, we believe that a broader duty is required to fulfil socio-economic rights – a similar test to that used by the Human Rights Act 1998 should be applied - that anyone exercising a public function, based on the nature of the act rather than the legal personality, has a responsibility to act in compliance with human rights.  

The expansion of the duty would, notably, include contractors acting on behalf of the Scottish Government when making strategic decisions about public functions they provide. 
We recognise that this extension does not correspond with the authorities listed in s1(c) Equality Act, and would therefore likely necessitate the introduction of primary legislation. 
Q3 – Actions 

We welcome the participative approach taken to developing the guidance for meeting the requirements of the duty, and recognise that some public authorities within and beyond Scotland are already voluntarily taking steps to steps to meet the duty – the wealth of knowledge and experience available should be harnessed. 
Overall, we believe the 4 steps identified are reasonable, but agree that greater clarity through guidance will be required. 

On Step 1 – guidance should identify decisions in which a public authority must consider their duty – including annual budget setting, the development of annual plans, proposals for new services, and restrictions to existing services – though clearly stating that this is a non-exhaustive list. Guidance should also identify a test for when any other decision may be regarded as strategic in nature and should be subject to the duty.
On Step 2 – in determining inequalities of outcome caused by socio-economic disadvantage it is important to recognise the complex nature of this relationship – as identified above in relation to food rights and socio-economic rights more broadly. The development of a toolkit to prompt and support an exploration of these relationships would enable authorities to have a more meaningful engagement with the issues.  

A combination of qualitative data and other useful evidence from existing sources, and the establishment of fairness or poverty commissions would ensure a textured deliberation of disadvantage and inequality. The guidance to public authorities should give direction on how to ensure commissions are representative, safe and inclusive spaces – this necessitates giving consideration to the barriers people face in participation, including childcare support and travel expenses. 
On Step 3 – we agree that a clear audit trail will be crucial to ensuring that the duty is being properly considered. An integrated assessment of how the decision impacts on socio-economic disadvantage and inequality of outcome, and what if any action will be taken, should be produced for each strategic decision. To make tracking progress easier, an abridged and standardised annual report highlighting how the duty has improved informed and participative decision-making and reduced disadvantage and inequalities of outcome should also be published. 

Newcastle City Council in England has shown leadership through their approach to Integrated Impact Assessments for all strategic decisions. These assessments consider impact under the protected characteristics in the Equality Act, as well as socio-economic disadvantage.
 The Council’s approach is informed by a Fairness Test developed by the Newcastle Fairness Commission. There are significant similarities between this and the Scottish Government’s pillars and principles for Public Service Reform. For consistency we believe the same pillars and principles should be used to inform public authorities approach to the socio-economic duty in Scotland.
Fairness Test, developed by the Newcastle Fairness Commission 

· Fair Share: where people can expect fair outcomes and a fair share of services, according to their needs. 
· Fair Play: where people can have confidence that decisions are made in an even- handed, open and transparent manner, according to evidence. 
· Fair Go: where people have opportunities to participate, and a chance to fulfil their aspirations for the future. 
· Fair Say: where people feel included in their city, communities and neighbourhoods, given fair hearing and an effective voice in decision making 
On Step 4 – we agree that the development of new measurement frameworks is not always the most effective method of assessing impact. However, a standardised annual report framework will be needed to ensure the duty is making a difference in practice, and enable challenge to authorities that are not properly exercising the duty. This report framework should be designed so as to easily feed in to the National Performance Framework.
Q4 – An Integrated Approach

The integration of duties which progress socio-economic rights will be crucial to ensuring the responsibilities are impactful in practice. An independent coordinator within each region with a remit similar but broader than that held by the Scottish Government’s Independent Advisor on Poverty and Inequality, who can act as a point person both at local and national level would be an effective way of doing so. The coordinator’s remit should enable the building of relationships across authorities and portfolios, but also allow for the person to be present in communities experiencing disadvantage and support participation beyond one off meetings. 

The most effective way of ensuring an integrated approach between poverty, equality, and human rights duties would be to use the incorporation of socio-economic rights as a framework within which other duties sit.
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